I. Introduction to Tort Liability

A. Tort Law versus Criminal Law



1. Criminal Law: often focuses on intentional harm; serves a public function

2. Tort Law: often deals with unintentional harm; serves private function of restoring victim to position before the injury

B. Types of Tort


1. Intentional Liability
2. Strict Liability

i. Hammontree v. Jenner, p. 

1. The case: a homeowner is suing a motorist for injuries resulting from a collision with the home after the defendant had a seizure, on the theory of strict liability.

2. Significance: establishes that strict liability should not be applied to cases not involving commercial products



3. Negligence-Liability
i. Direct Liability
ii. Vicarious Liability: “Vicarious liability automatically imposes tort responsibility on a defendant because of his relationship with the wrongdoer” – LexisNexis




1. Respondeat Superior
a. Required elements:

1. Employee is about employer’s business

2. Within spatial and time boundaries of employment 

3. Employee is serving employer’s interests

b. employee’s conduct must be “not unexpectable” according to Restatement 45





c. Christensen v. Swenson, p. 

1. The Case: An accident victim is suing a corporation for an accident caused by an employee under the theory of respondeat superior

2. Significance: whenever reasonable minds could differ on the elements of RS, jury should be considered




2. Ostensible Agency





a. Required elements: 







1. The principal’s conduct caused

2. a reasonable belief that the contractor was an agent of the principal, and

3. the injured party relied on that belief






b. Baptist Memorial Hospital Systems v. Sampson, p. 

c. Relevant questions: Did the principal affirmatively create the belief? Try to prevent the belief?

II. BREACH: The Negligence Principle
A. Historical Development of Fault Liability

1. Originally based on rigid ‘writ’ system; trespass was basically strict liability to recover under the writ of case. “Beginning in the mid-1800s, American courts began to reject the writ system, replacing it with an approach focusing on specific torts such as negligence. Negligence has become the predominant basis for torts liability.” – LexisNexis
2. Brown v. Kendall, p. 29

i. The case: a dog-owner is suing another dog-owner for trespass after the second dog owner poked his eye with a stick
ii. The Significance: moving away from old concept of liability that was basically ‘strict liability’ and introduced negligence as a breach of a standard of care 

3. Negligence requirements: “the plaintiff must establish each of the following elements by a preponderance of the evidence (that is, by more than 50%) to establish a prima facie case: duty, standard of care, breach of duty, cause-in-fact [causation], proximate cause (scope of liability) and damages” - LexisNexis 

B. The Central Concept 
1. The Risk Calculus and Negligence Liability: “Negligence liability is imposed where the defendant engages in unreasonable risk creation, situations where the defendant creates risks that a reasonable person would not.” – LexisNexis
2. Formulas for Standard of Care 
i. The Cardozo Factors for Risk Calculation
1. Adams v. Bullock, p.

a. The case: mother of is suing a trolley company for negligence after kid swung a metal cable onto the trolley cables and got shocked
2. Significance: established a number of elements which should be considered to determine the reasonability of a care; they are:
a. Foreseeability
3. Magnitude of harm
4. Feasibility of prevention (consider cost)

5. Social and policy impacts (aka the utility of the act)

6. Custom and industry standard (see “Role of Custom”, below)

7. Lawfulness of the act (see “Role of Statutes”, below)

ii. The Learned Hand Formula for Risk Calculation
1. United States v. Carroll Towing Company, p.

a. The Case: US government is suing a barge towing company for negligently causing the sinking of a barge and subsequent destruction of US property and seeks damages
b. The significance: Learned Hand introduced his very economics-oriented formula for assuming reasonable risk
2. B < PL = N where
a. B = Burden of exercising level of care

b. P = Probability of harm

c. L = magnitude of Loss

d. N = Negligence
iii. Higher Standard of Care
1. Originally applied to railroad and other public transit ‘common carriers’

2. Adapted to Learned Hand’s formula: B<xPL or B<PL + x

a. Difficult to determine the value of x
b. Industry finds the application of x unpredictable

3. Bethel v. New York City Transit Authority, p. 47
a. State the Case: “A commuter is suing a transit authority for negligence for failure to exercise a heightened standard of care on the theory of constructive notice.
b. Significance: the higher standard of care no longer applies to common carriers, in this jurisdiction
C. The Roles of Judge and Jury


1. Generally




i. The Role of the Judge
1. Baltimore & Ohio Railroad Co. v. Goodman, p. 58
a. The Case: Dude couldn’t see a train coming so he didn’t stop on the tracks and got hit by the train; wife is suing the RR for negligence

b. Significance: Judge Holmes says, “the question of due care very generally is left to the jury.  But we are dealing with a standard of conduct, and when the standard is clear it should be laid down once and for all by the Courts.” Aka if reasonable minds cannot differ, then there is no question of fact and judge can render decision



ii. The Role of the Jury




1. Pokora v. Wabash Railway Co., p. 60
a. The Case: Dudes crossing quadruple train tracks and cannot see the train on the main track and get hit

b. Significance: Brightline rules by judges are not necessarily successful; when reasonable minds could differ, such as whether or not it would have been safe for the RR crossers to exercise more care in crossing the 4 railroads, the Jury should render decisions


2. The Role of Custom



i. Trimarco v. Klein, p. 
1. The Case: Guy falls through shower glass thinking it’s plastic decades after the industry moved to plastic and sues landlord for negligently breaching the standard established by industry custom
2. The Significance: Custom is a useful guide as to standard of care, “unless it is apparent that… a reasonable person would not conform to the industry-wide custom” (there is an exception in medical malpractice, where custom can be conclusive)


3. The Role of Statutes



i. Martin v. Herzog, p. 73




1.  Case:  Buggy w/ no lights struck by oncoming car.

2.  Significance: Violation of a statute designed to promote safety is N per se. N can be rebutted by an excuse or proof that violation was not willful nor heedless.





3. Hypos: D has seizure and on wrong side of road. (excuse)






    Passenger suffocating and speed through red light.





4. Different approaches in Jurisdiction:






*  Prima facie






*  Rebuttable presumption

*  N per se (excuses allowed) – In some jurisdictions, N per se is exactly like rebuttable presumption



ii. Tedla v. Ellman, p. 76




1. Case: walking contrary to statute because traffic is lighter.

2. Significance: Shows the difference between statutes designed to establish ‘standard of care’ and those that establish ‘rules of the road.’  The latter is individual based and falls under standard of rebuttable presumption.  Based on theories of reasonableness.





3. Hypos: “Must drive on right side of the road” statute.

When would P or D choose either standard? Lights go out all of a sudden?  Hadn’t serviced in 10y? 

4. Judge/Jury roles regarding statutes: Judges determine validity of excuse if the standard is N per se; juries decide if the standard is rebuttable presumption.  




iii. Analysis of N per se rule.





1.  Advantages:






*  Efficiency






*  Maximize benefit to society






*  Predictability/Notice of Brightline rule






*  Quick compensation for victims






*  Reasonable person would follow statute anyway.





2.  Concerns:






*  Complicated legislation / all possible exceptions






*  Too rigid




iv. What type of excuses should count? (list in Restatements)

v. Licensing Statutes

1. Generally not used to establish the standard of care for conduct

2. Rationale: the violation of the statute is normally not relevant to the causation of the accident
D. Proof of Negligence


1. Plaintiff’s Proof objectives


a. Prove the Defendant’s conduct using evidence



b. Prove the standard of care – reasonability of defendant’s actions

2. Direct Evidence: “evidence that comes from personal knowledge or observation” - LexisNexis
3. Circumstantial Evidence: “proof that requires the drawing of an inference from other facts. So long as the jury can draw a reasonable inference (as opposed to speculate) the circumstantial evidence will be admitted.” -LexisNexis


i. Constructive Notice
1. Constructive notice requires that (1) the defect causative of the injury must be ‘visible and apparent’ and (2) the defect must exist for a ‘sufficient length of time’ prior to the accident to have been preventable by the defendant

2. Negri v. Stop and Shop, Inc., p. 86

a. The Case: customer is suing a merchant for slip-and-fall negligence (fell on broken baby food jars) on the theory of constructive notice 
b. Significance: Establishes two-prong test noted above, which subsequent courts use to determine C.N. claims.




3. Gordon v. American Museum of Natural History, p. 87
a. The Case: Dude slips on wax paper at the museum and sues museum for negligence for not cleaning it up 

b. Significance: Defect in case is not inability to prove the causation element of the fall, but the lack of evidence establishing either of the two parts of C.N.





4. Bethel v. New York City Transit Authority, p. 47
a. See above; NYCT should have inspected the seat since they knew it had recently been repaired/modified




iii. Res Ipsa Loquitur
1. Traditionally RIL requires: “an accident that (1) normally does not happen without negligence; (2) exclusive control of the instrumentality by the defendant; and* (3) absence of voluntary action or contribution by the plaintiff.” – LexisNexis
*not required in all jurisdictions; also (4) “explanation of event must be more accessible to D than to P” is generally not required but proposed as factor




2. Evaluation of RIL elements

a. Judge: determines existence of prima facie case for each element

b. Jury: ultimately determines each element if it goes to trial

c. Weighing the evidence

1. Permissible inference rule: D doesn’t have to produce evidence to avoid losing, in most jurisdictions; P has burden of persuasion in such jurisdictions; P can have directed verdicts with this rule
2. Rebuttable presumption rule: D must produce evidence or loses, aka in Florida; P has burden of persuasion here except in Mississippi and Louisiana where D has burden of persuasion
3. Byrne v. Boadle, p.91
a. The Case: Dude is suing merchant for negligence under theory of RIL after a barrel of flour fell on dude’s head

b. Significance: RIL claim, when prima facie, results in a rebuttable presumption.  Here, D has “Burden of Production” aka produce evidence of specific acts of care that demonstrate that there was no negligence




4. Larson v, St. Francis Hotel, p. 93

a. The Case: Dude sues hotel because chair flies out of window and onto dude.

b. Significance: while falling chairs aren’t likely, not RIL because the chair flying out window was not under “exclusive control of… defendant”.  Dismissed.





5. Connolly v. Nicollet Hotel, p. 93

a. The Case: Dude sues hotel because hotel knew there was a wild convention and then chair fell on dude by wild hotel goers

b. Significance: This is NOT RES IPSA LOQUITUR because there is a specific theory of negligent conduct, rather than a general claim of negligence.




6. McDougald v. Perry, p. 94
a. The Case: Dude sues tractor-trailer driver after tire flies off truck and into plaintiff’s windshield, claims RIL

b. Significance: utilizes Restatement (Second) 328D to reiterate first 2 elements of RIL and reverse dismissal; also, Florida maintains that the burden of production stays with Plaintiff




7. Leonard v. Watsonville Community Hospital, p. 98
a. The Case: dude sues hospitals claiming a specific doctor left a clamp inside him
b. Significance: Defendant can have a directed verdict by providing sufficient evidence as to negate one of the RIL elements, aka proving that the doctor could not have exclusive control over accident because other docs did op.




8. Ybarra v. Spangard, p. 101
a. The Case: dude is anesthetized for surgery and wakes up with atrophied muscles so he sues everyone he can find

b. Significance: when a plaintiff is unconscious during medical treatment, RIL may be applied to all persons ‘who had any control over his body’ p. 106; rebuttable presumption since Ds must give ‘an explanation of their conduct’.  NOTE: this holding is not applied in many or most jurisdictions because quasi-SL
c.  Justification: Team enterprise - take Ds as a ‘whole class’ or as a complete ‘machine’.  If so, then all elements of RIL have been met: instrumentality is under their control and they have access to all information.

f.  Compare to Fireman’s Fund





9. Fireman’s Fund Amer. Ins. Cos. V. Knobbe, p. 108

a. The Case:  two couples are smoking in a hotel and hotel burns down so the ins. co. sues all the people in the room under Ybarra
b. Significance: wariness in using Ybarra; no Ybarra when no fiduciary relationship



iv. Medical Malpractice
1. Defined: “The standard of care to which physicians are held is set by the custom of their profession. The physician must possess and use the knowledge and skill common to members of the profession in good standing. This standard demands of the physician minimal competence.  In the medical malpractice context, liability flows from the physician's failure to conform to the profession's customary practice. Conversely, if the defendant doctor adheres to customary practice, she cannot be found to have committed malpractice” – LexisNexis
2. Sheeley v. Memorial Hospital, p. 109

a. The case: lady gets snipped by a med school resident during labor and suffers.  Should expert witness be allowed?
b. Significance: expert witnesses with ‘knowledge, skill, experience training OR education in the field’ or of the procedure should be allowed to set the standard of care (p. 111); 
c. Eliminates the “similar locality” rule (which had replaced the “strict locality” rule) and replaces with the above (emphasis on the word or).
3. Matthies v. Mastromonaco, p. 122
a. The case: doc decides to prescribe bed rest to the old lady rather than sticking screws into her hips
b. Significance: must disclose ‘medically reasonable alternatives’; and ‘material risks’ to a ‘reasonable person’; plaintiff must show causation that less info would have affected the choice of a reasonable person, and the outcome.
c. Justification: basis for Informed Consent doctrine shifted from traditional view as related to battery charge (only invasive measures needed consent) to current view of self-determination.

d. Alt. approach: scope of disclosure decided by ‘reasonable doctor’ approach, see. Note 1 p. 126; this is good for docs because they have more expertise, it is more predictable; efficiency for doctors.
e. More likely for patient to prevail in informed consent cases if 1) there are alternatives to the treatment, 2) the treatment is elective (i.e. patient won’t die if doesn’t do the treatment.)
f. In order to succeed, plaintiff must prove physical harm (the risk not told was actually manifested).

4. Shine v. Vega, p. 128

a. The case: lady has asthma attack and goes to hospital and refuses to give consent for intubation but the emergency doctors intubate her anyway
b. Significance: There can be an emergency exception to the requirement of informed consent based on a “life-threatening” situation but only in situations where patient is unable to grant consent.
5. Henderson v. Milobsky, p. 129

a. Case: wisdom tooth taken out and causes permanent loss of sensation in mouth
b. Significance: in a minority of jurisdictions, courts will determine causation of negligence under scope of disclosure case by asking if reasonable person would have made a different choice if doc had given more alternatives and material risk info

III. DUTY
A. Overview

a. In modern tort claims, duty is normally the least controversial element.

b. Breach and duty often become intermingled issues, but should be kept separate.
c. Misfeasance: negligently or carelessly doing something you are lawfully allowed to do

i. If it is a misfeasance case, duty probably will not be an issue.

d. Nonfeasance: failure to perform a legal duty
i. If it is a nonfeasance case, duty will probably be an issue

e. Duty to care does not necessarily connote a “higher” standard of care
B. Physical Harm

a. To aid

i. Harper v. Herman, p. 131
1. The case: Dude jumps into 2 feet of water and says the boat-owner owed him a duty to warn him of the shallow water

2. Significance: Duty to warn must be predicated by a ‘special relationship’ between the parties
a. Restatement (Second) of Torts, # 314A says, a special relationship giving rise to a duty to warn is only found on the part of common carriers, innkeepers, possessors of land who hold it open to the public, and persons who have custody of another person… where the person would be deprived of normal circumstances of self-protection (aka heightened vulnerability)
b. Restatement (Second) of Torts, # 339, cmt. j says, a child is expected to understand the inherent dangers of water and fire
ii. Maldonado v. Southern Pacific Transp. Co., p. 135
1. The case: dude is trying to get onto train that bumps in the night, falls off and nobody from the train helps him

2. Significance: if a party creates a harm (tortious or innocent creation), then the party has a duty to give aid.

a. See Restatement (Second) # 322

b. See also, Menu v. Minor, p. 136 [driver didn’t “create peril or change[] the nature of the existing risk”]
iii. Morgan v. County of Yuba, p. 137

1. The case: Sheriff promises to tell lady when the sheriff releases psycho dude, but sheriff doesn’t and lady gets killed

2. Significance: Party relied on the sheriff’s voluntary promise so a duty arose out of that reliance on the promise (a type of promissory estoppel)

a.  Also, Mixon v. Dobbs [manager agrees but fails to tell 



     husband of pregnant wife’s call].

iv. Farwell v. Keaton, p. 137
1. The case: drunk dude trying to pick up on chicks gets beat up and his drunk friend starts to help him but leaves him drunk and dude eventually dies.
2. Significance: two means for establishing duty.  1) once voluntarily begin to give aid, have a duty to complete the rescue; 2) special relationship based on their social venture created a duty to aid (this is an expansion of Harper notion of special relationship and also no longer requires the needful ‘promise’ of the Morgan case); the dissent would not create a social relationship out of mere “social” companions.
v. Parvi v. City of Kingston, p. 142

1. The case: in footnote, case gave hypothetical scenario of dude in trench of poisonous gas

2. Significance: at least in the NY jurisdiction, if you start rescue, you can stop as long as you don’t leave person worse than when you started

a.  Also, Soldano v. O’Daniels, n 6, p. 142 [may not 
interfere with the rescue efforts of another by denying use 
of phone]; Barnes v. Dungan [supervisor violated duty not 
to interfere with CPR rescue].
vi. H.R. Moch Co. v. Rensselaer Water Co., p. 143

1. The case: building caught fire and water company failed to supply sufficient water to put out fire.

2. Significance: Cardozo says that the failure to provide water would only be nonfeasance; however, Suter says this is more like misfeasance because there is reliance on city’s contract with business to provide water
vii. Strauss v. Belle Realty Co.

1. The case: dude falls over when the electricity goes out in the entire city

2. Significance: although logically there may be a duty by the electricity company, policy considerations (i.e. unlimited liability to a public utility) can narrow and limit duty.
b. To third parties

i. Tarasoff v. Regents of the Univ. of California, p. 158

1. The case: Psycho dude tells his shrink he is going to kill a woman and the shrink doesn’t warn the woman so she gets killed.

2. Significance: 
a. Broad holding: no duty is owed to control the conduct of others or to warn of conduct of others, EXCEPT in cases where a person, has a special relationship with either the person whose conduct needs to be controlled or to the foreseeable victim.; 
b. see section 315, 316-319 of Restatement (Second); prediction liability limited by ‘professional reasonableness of the prediction’; 
c. also, distinguishes “duty” to a person from the method of “breach”, i.e. failure to warn
d. Narrow holding: when a psychiatrist reasonably predicts harm to a person and that the harm then occurs, that psychiatrist has a duty [to warn].

e. Virginia and Texas rejected Tarasoff; most jurisdictions have accepted Tarasoff

f. AIDS implications: in some jurisdictions, there is a duty to warn, in others confidentiality is paramount, in others there is no duty to warn but no liability for breaching confidentiality
ii. Reynolds v. Hicks, p. 185

1. The case: underage dude gets drunk at wedding party and gets in accident; do the hosts of the wedding party have a duty to the others on the road... 

2. Significance: useful to examine some of the criteria for deciding whether or not to establish a duty, i.e.: 

a. Policy – undesirable to establish a duty of social hosts to monitor alcohol consumption would be overly burdensome

i. Social hosts don’t have expertise to monitor

ii. Social hosts don’t have resources

iii. Difficult to determine when the duty would be breached

iv. Social events would be curtailed by such a policy

b. Statutory interpretation – statute designed to protect minors, not to create a burden on social hosts; evidenced by statute’s allowance for parents to give alcohol to minors

i. ‘rules of conduct’ interpretation of statute – captures what we usually do but there are exceptions for medicinal, religious and parental reasons, ergo statute is not establishing a duty and standard of care

ii. ‘standard of care’/safety interpretation of statute – if it is a safety statute, safety is for the minor not the third party

c. Dissent: providing alcohol to minors is a criminal offense regardless whether it is a commercial or social host and therefore there should be a duty

d. Most jurisdictions do not establish a duty of a social host to third parties where the social host is providing alcohol

c. Duty of landowners

i. Liability based on the condition of the land is normally attributed to the POSSESSOR of the land rather than the LANDOWNER

ii. More limited duty to those who come on to land rather; i.e. if a tree on your property falls onto someone on the street off of your land, there is a higher duty owed to the person off your land
iii. Duties owed to trespassers

1. no duty of reasonable care

2. often, only a duty to refrain from intentional, willful, wanton injury

3. exceptions in some courts
a. can have duty to known trespasser

b. can have duty to frequent trespasser, i.e. person often cuts across lawn (‘implicit consent’)
c. child trespassers, see restatement 399 (p. 196 of book)

i. attractive nuisance rationale

ii. foreseeability rationale

iv. Carter v. Kinney, p. 190

1. The case: dude goes to a bible study and slips on the ice after landowner had shoveled sidewalk

2. Significance: 

a. Generally, landowner owes no duty of care to trespasser; to be a trespasser, must be expressly denied permission to enter property.
b. Landowner has duty to licensee (person permitted to enter the land) to make known dangers safe

c. Landowner has an affirmative duty of care to invitee (person permitted to enter the land where the landowner derives a material benefit from such presence; or the property is open to the public) to exercise reasonable care to protect from known and knowable dangers
d. Compare to Heins v. Webster County
v. Heins v. Webster County, p. 197
1. The case: dude slips and falls on ice outside a hospital; claims he went to the hospital to visit daughter-employee and (allegedly) to coordinate playing Santa at the hospital

2. Significance: 
a. abolished distinction between licensee and invitee because the distinction is arbitrary and the boundary between the two categories is fundamentally fluid and amorphous; 
b. established common duty owed to all non-trespassers; breach of duty determined by
i. foreseeability of harm

ii. purpose for entrant on premises

iii. time, manner, circumstances of the person entering the premises

iv. the use of the premises

v. reasonableness of inspection, repair or warning

vi. opportunity/ease of repair
vii. burden on landowner

c. under old rule, judge determines duty; under new rule, jury determines breach

d. rule only applied to future cases

e. THIS IS ONLY FOLLOWED BY A MINORITY OF JURISDICTIONS

f. compare to Carter v. Kinney
vi. Posecai v. Wal-Mart Stores, p. 206
1. The case: 
2. Significance: 

a. Business owners have a duty to protect patrons from third party crimes when those crimes are foreseeable
b. Foreseeability paradigms

i. “specific-harm test”: Landowner must be aware of specific, imminent harm

ii. “prior-crimes-on-premises test”: Landowners must have evidence of previous crimes on premises

iii. “totality-of-circumstances test”: consider level of crime in surrounding area, not just on property

iv. “balancing test”: compare foreseeability with burden on defendant to prevent
c. Court chooses “balancing test”

d. Intrafamilial Duties and Immunities
i. Spousal Immunity

1. Husband-wife = single unit

2. Married Women’s Acts, mid 1800s

a. Started to recognize property interests

b. Retained spousal immunity in torts

3. Erosion through 1970s

a. Most jurisdictions don’t allow SI

b. Some states maintain SI in certain circumstances

i. Premarital exceptions

ii. Divorce has occurred

iii. Intentional torts

ii. Parental Immunity

1. History

a. In old English law, no parental immunity existed

b. started to recognize immunities in late 1800s because:

i. suing parents disturbs peace in the home
ii. danger of fraud and collusion

iii. damages would replete family resources

iv. damages to child could benefit parents

v. interference with parental care.

c. Most courts have held on to parental immunity, with some exceptions

i. Parents acting outside the scope of parenting, i.e. as business person

ii. Willful wanton conduct

iii. No PI where intentional tort is involved.

d. 1963 – Wisconsin rule – allows PI where parental discretion is involved.

e. Old AZ rule – danger to world v. danger to child

f. New AZ rule (see Broadbent) – reasonable parent
g. CA rule – no parental immunity at all

h. Some jurisdictions: PI for negligent supervision

i. MD rule – complete parental immunity (p. 224)

j. In most jurisdictions, if a child cannot sue a parent for a negligent act then a third party cannot sue the parent for the same act
2. Broadbent v. Broadbent, p. 214
a. The case: lady allows infant to nearly drown and infant sues

b. Significance: 

i. Old rule: no parental immunity except when 

1. the alleged negligent act involves an exercise of parental authority

2. where alleged negligent act involves an exercise of ordinary parental discretion over food, clothing, etc.

3. in other words, if the parent’s acts endanger the whole world, no PI; if the acts endanger only the child, then PI

ii. New rule: “reasonable parent” standard; parents do not have “unfettered discretion”
iii. Governmental Immunity
1. History

a. Existed until WW2

b. Based on notion that all power came from sovereign, i.e. king

2. Currently, carving out exceptions, found in Federal Torts Claim Act
a. Lawsuits require governments permission
b. Can sue the government if they are engaged in ministerial duties (i.e. employees don’t do things the way the government says they ought to be done)

c. Can’t sue government for policy choices.

d. case: beach drive suit against federal government for failure to maintain road and have sufficient signage... government study said road was way too busy.

3. rationale

a. expertise 

b. separation of powers: don’t want to step on executive
c. “chill” policy making
C. Duty to Prevent Nonphysical Harm


a. Characterization of nonphysical harm

i. Element of duty?
ii. Element of causation?

iii. Element of damages?
b. Emotional Distress
i. Generally: can recover for emotional distress when it is parasitic to a physical harm (i.e. physical harm AND emotional distress)
1. More difficult to recover:

a. Emotional distress without physical harm

b. Physical harm due to emotional distress

c. Emotional distress in watching third party harmed

ii. Direct Victim emotional distress

1. Falzone v. Busch, p. 261

a. The case: lady suffers emotionally when she sees her husband hit by a negligent driver and thinks she will be hit.
b. Significance: 

i. Old rule: you can recover for emotional distress if there was physical impact
ii. New rule: in NJ, “where negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright”
1. “Zone of danger” case

2. jurisdictions divided on the immediacy factor required in NJ

2. Lawson v. Management Activities, Inc. p. 266

a. The case: dudes at car dealership are afraid that a falling plane may fall on them

b. Significance: fear of personal danger “for a brief moment” mitigated by the unforeseeable burden of the defendant, i.e. defendant has little or no notice that there is a plaintiff that reasonably feared for his/her safety

3. Gammon v. Osteopathic Hospital of Maine, p. 278

a. The case: dude sees severed leg and thinks it belonged to his dead father and has nightmares

b. Significance:

i. Recovery allowed w/out physical symptoms 
1. compare to FALZONE that requires physical symptoms; 
2. compare to Restatement that does not require physical symptoms but requires that the ED be persistent rather than singular

ii. Rationale for allowing recovery on ED: FORESEEABILITY

1. Also requires a special relationship

2. Also requires that plaintiff was highly vulnerable due to other death
iii. However, maintains that there is no compensation for the ‘eggshell psyche’

iv. Concerns: a person who is unusually vulnerable due to OTHER death, means that the ED is being allowed because of a cause (other person’s death) unrelated to the tort... No direct causation.

iii. Bystander emotional distress

1. Elements:

a. D breaches duty and causes injury to a party

b. D has derivative duty to prevent ED of third-party witness
2. Portee v. Jaffee, p. 282 (NEW JERSEY)
a. The case: kid gets stuck in elevator and mom sees kid die and suffers ED

b. Significance:
i. ‘Bystander’ claim elements 
1. Physical proximity to event: i.e. near or far from the accident when observed?
2. Sensory impact: i.e. contemporaneous observance vs. learning of the accident after-the-fact?
3. Death or serious injury to family member

4. Severe ED
ii. Bystander claim differs from the ED claim in FALZONE where the claim was that plaintiff herself felt she was going to be hit; not that she had ED watching her husband get hit.

iii. Compare to NY approach in Bovsun v. Sanperi
3. Bovsun v. Sanperi, p. 288 (NY)
a. The case: note case, no details

b. Significance: 
i. Rejected rationale of Dillon and Portee... 

ii. In NY, duty to prevent ED to members of the “immediate family” who were within the zone of danger
iii. Zone of danger: ED claim only when potential for physical harm to P also existed
iv. Compare to Portee
4. Loss of Consortium

a. Original common law rationale: based on master-servant relationship that a master suffers a separate harm when servant is injured; when a wife (servant) is injured husband (master ) suffers from lack of wife’s services

i. Since husbands owed wives no services, generally wives could not recover for lack of consortium

ii. Often ‘loss of consortium’ is loss of sex, affection
b. Vast majority of jurisdictions now allow loss of consortium for both husbands and wives; or neither recover

c. Parents can recover for loss of consortium when children are injured.

d. Children can recover for loss of consortium of parents in only minority of jurisdictions, see note ?/?
i. Justification for rejection of claim: i.e. 9 children could individually collect for the loss of one parent

5. Recovery for mistaken injury
a. Courts divided whether plaintiffs can recover for ED that was a result of a mistake that someone was injured or dead. See Note 3, p. 286
D. Duty to prevent Economic Harm
a. Watch out! Lawyers can be sued! See note 6, p. 309
IV. CAUSATION

A. INTENTIONAL TORTS
a. Nominal damages: independent of actual, measurable damages, can receive damages just to signify that defendant was ‘wrong’ in conduct/intent
b. Transfer of Intent: trying to commit assault, and end up doing battery; or vice-versa (i.e. shoot and miss).  The intent transfers.
c. Actual v Legal Intent:
i. Actual: intended to cause harm

ii. Legal: knowledge that probably harm will result
d. Battery
i. In crowded place, “implied consent” is a defense to battery charges
ii. Garratt v. Dailey, p. 865 (WA)
1. The case: five year old kid pulled chair away and lady falls 
2. Significance: 

a. Battery elements:
i. Intentionally or ‘know with substantial certainty’
ii. Causing bodily contact that
iii. causes physical harm

iv. Compare to definition in Picard
iii. Picard v. Barry Pontiac-Buick, Inc., p. 872 (RI)
1. The case: journalist takes photo of mechanic and alleges he hurt her and he says he just touched her camera

2. Significance:
a. Battery elements:

i. Intentionally cause
ii. Offensive contact or

iii. Unconsented touching
iv. That results in harm?
b. Touching/Contact with non-body part: for contact with a plaintiff’s item, need to determine if plaintiff considered item as an extension of self... or if D offensively contacted the item to affect P
c. Compare to battery in Garratt
iv. Wishnatsky v. Huey, p. 876 (ND)
1. The case: paralegal gets door slammed in his face when he walks in on meeting

2. Significance:

a. Battery does not require physical injury, can be “offensive bodily contact”

b. Definition of “offensive bodily contact”: if it offends a reasonable sense of personal dignity

i. “offensive bodily contact” must be intentional

ii. Contextually dependent: must consider the local, contemporary standards of personal dignity
iii. Eggshell psyches cannot collect
c. Other jurisdictions: “unconsented touching” will be considered even if the person has eggshell dignity/psyche
d. Consent: jurisdictions divided on whether motive is important; in some jurisdictions, intent is sufficient but in others the motive behind the intent must be malicious.
B. Assault
a. Picard v. Barry Pontiac-Buick, Inc., p. 
i. The case: journalist takes photo of mechanic and alleges he hurt her and he says he just touched her camera
ii. Significance:

1. Plaintiff establishes prima facie case of assault even if there had been no physical harm (battery), because assault could apply
2. Assault elements

a. physical act 

b. of a threatening nature

c. which puts in a person a reasonable fear/apprehension
d. of imminent bodily harm

3. Division in jurisdictions on eggshell plaintiffs

a. minority of jurisdictions: eggshell plaintiffs can recover if the defendant knew of eggshell status

b. majority of jurisdictions: eggshell plaintiffs never recover
c. consider the burden on defendant when determining whether eggshell plaintiff should recover
4. Apprehension of imminent harm must be reasonable

b. conditional assault does not recover (i.e. “if... then”), see note 2 p. 875
C. False Imprisonment

a. Lopez v. Winchell Donut House, p. 882
i. The case: donut shop thinks employee is stealing money so they interrogate her and she claims she was imprisoned

ii. Significance: see restatement (second) sections 38-41
1. Elements of False Imprisonment

a. Intentional (actual or legal) and 
b. Unlawful

c. Restraint, through
i. an IMMINENT
1. actual or apparent physical barriers or
2. overpowering physical force or
3. threats of physical force or
4. other duress or
5. asserted legal authority
d. and where P is AWARE of restraint, or

e. where P is actually harmed
2.  “reputational interest” alone doesn’t establish restraint-through-duress
D. Intentional Infliction of Emotional Distress (IIED)
a. Womack v. Eldridge, p. 889

i. The case: a PI pretends to be a journalist to get a picture of a guy she thinks may be a molester. 

ii. Significance: 

1. P can collect for intentional emotional distress lacking physical harm 

2. Elements of IIED

a. D’s conduct was intentional or reckless
b. D’s conduct was outrageous and intolerable because offends morality and decency

c. Causal connection between D’s conduct and the ED

d. ED was severe

E. Defamation/Fraud
